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Open Meeting Law 

• Allows the public to observe and 
to listen 
 

• “It is the public policy of this state 
that meetings of public bodies be 
conducted openly and that notices 
and agendas be provided…which 
contain such information as is 
reasonably necessary to inform 
the public of the matters to be 
discussed or decided.” 

 



Open Meeting Law 

• ͞Toward this end, any person or 

entity charged with the 

interpretation of this article 

shall construe any provision of 

this article in favor of open and 

public meetings.”       

A.R.S. § 38-341.09 

 



What Is A Meeting? 

• “The gathering, in person or 
through technological devices, 
of a quorum of members of a 
public body at which they 
discuss, propose or take legal 
action, including any 
deliberations by a quorum with 
respect to such action.” 

    A.R.S. § 38-431(4) 

 



What Is A Meeting? 

• Regular meeting regardless of 

what it is called – study session, 

workshop, etc. 

• Chance or planned meeting 

outside of  board room at which  

business is discussed by a quorum 

• E-Mail 

• Virtual Meeting 



What Is A Meeting? 

• If it is a meeting, then the notice, 

agenda and minute requirements 

of the OML must be followed 

 

• Subterfuge, scheme, fraud or 

device to circumvent the OML 

will result in serious 

consequences 

 



The E-Mail Opinion 

• I05-004 

• Use of e-mail by a quorum of a 

board can constitute a  meeting, 

even if the quorum does not 

“talk” together in the same room 
at the same time 

• Hypotheticals in the opinion are 

very instructive 

 



The E-Mail Opinion 

• Discussion between less than a 

quorum forwarded to a quorum by 

a board member or at a board 

member’s direction violates the 
OML 

• If a staff member or board member 

e-mails a quorum and there are no 

further e-mails among the 

members, there is no violation 

 



The E-Mail Opinion 

• A board member may e-mail staff 
and a quorum of the board 
asking that a matter be placed 
on a future agenda 

• Without more, this does not 
“propose legal action” 

• But no discussion back and forth 
about the merits of the proposal 
items is permissible 

 



The E-Mail Opinion 

• E-Mail from superintendent or 
staff to quorum of board is okay 

• If a board member replies to the 
superintendent, that’s okay 

• If a board member replies to all 
or a quorum, that’s a violation 

• If the superintendent forwards 
a board member’s response to a 
quorum, that’s a violation 

 



Executive Sessions 

• A.R.S. § 38-431.03 provides 
exceptions to the requirement 
that meetings must be held in 
public, including: 

– Personnel 

– Real Estate 

– Confidential information 

– Pending/Contemplated litigation 

– Legal Advice 



Executive Sessions 

• Requires notice on public 
meeting agenda as well as a 
motion and a vote by the board 

• Board President may not just 
announce that the board is 
going into executive session 

• Specific reason(s) for executive 
session must be included on the 
agenda by statutory subsection 

 



Executive Sessions 

• Individual being discussed must 

be advised in writing more than 

24 hours before the meeting 

that s/he is being discussed 

 

• Individual being discussed must 

be given opportunity to have 

discussion held in public 

 



Executive Sessions 

• Individual being discussed is not 

required to be permitted in 

executive session 

• Individual being discussed in 

executive session has access to 

executive session minutes 

whether or not s/he was 

permitted to attend 

 



Executive Sessions 

• Not every employment issue can take place 
in executive session 

– Discussion of issues applicable to all 
employees is not executive session 
material 

– Discussion of issues related to specific 
groups of employees is not executive 
session material 

• Evaluation issues that are prospective – 
such as goals – should not be discussed in 
executive session; those that are 
retrospective – have the goals been met? – 
are appropriate for discussion in executive 
session  

 

 



Executive Session Pitfalls 

• Confidentiality 
– Law requires what is said in executive 

session to be kept in executive session 

– The fact that an executive session is 
being or has been held is not 
confidential since the fact of its 
occurrence is public – requires item 
to appear on public session agenda as 
well as board vote to go into 
executive session 

– The discussion that occurs in 
executive session is confidential 



Executive Session 

• As Assistant Attorney General Smith 
stated in his letter to you dated 
August 12, 2016, “Making any 
statement about executive sessions 
poses risks.  As a ‘best practice’ the 
AGO recommends that Board members 
avoid making any statements about an 
executive session other than the fact 
that one was held and the basis for 
holding such an executive session, 
both of which are public knowledge as 
they have to be posted on an agenda.” 



Executive Session 

• If I were advising you, I would 

tell you not to talk about 

executive sessions at all, except 

to make appropriate references 

to having been in executive 

session in the form of any motion 

that might occur afterward in 

public session. 

 



Executive Session 

• Reasons for executive session are largely 

permissive rather than mandatory 

• With the exception student discipline 

matters and a few state and federal 

regulatory requirements, you could 

conduct all of your business in public 

• That does not make sense if you want to, for 

example, preserve the attorney-client 

privilege or allow for true negotiations 

with employee groups or get the best price 

for real estate 



Executive Sessions 

•  BUT just because you can, it doesn’t 
necessarily mean you should 

• The clearly stated policy in the law is 
to favor openness; if it is unclear that 
the law permits going into executive 
session, you should resolve any doubts 
in favor of discussion of the item in 
public session 

• The buzz word of today for 
government entities is transparency 

 

 



Minutes 

• The Open Meeting Law requires minutes 
to be kept 

• Minutes have no “shelf life;” they are 
to be kept forever 

• The law only requires that the name of 
the member making a motion be 
included in the minutes, but including 
the member seconding the motion as 
well as those who voted for and 
against makes sense – the minutes 
provide the historical record of your 
meetings 



Cautionary Tales 

• During the 2015 legislative session, 
legislation was introduced to “relax” 
the Open Meeting Law by defining legal 
action as the final vote only.  Senator 
Sylvia Allen was quoted as stating 
that “[t]here’s better government if 
elected officials, the ones that are 
responsible and accountable, can have 
the freedom to be able to talk.”  

   The Arizona Republic, 02.02.15 

 



Cautionary Tales 

• An editorial in the same paper 
three days later began,     

 

–“Put Toto on a leash.  If a 
bipartisan group of lawmakers 
get their way, you will no 
longer be able to pull back the 
curtain and see what the 
wizard of government is up to.”  

 



TOTO IS NOT ON A LEASH IN ARIZONA! 



Another Cautionary Tale 

• In May 2015, Maricopa County Board of 
Supervisors went into executive 
session to discuss whether to weigh in 
on Sheriff Arpaio’s attempt to remove 
Judge Snow from his court case.  When 
the board returned to public session, a 
motion was made to “take action 
consistent with the executive session 
discussion.”  Some of the members made 
light of the motion, suggesting that 
the press could “read between the 
lines.” 

 



Another Cautionary Tale 

• Arizona Republic columnist Pat 
Flannery, Senior Editor for 
Government Accountability wrote: 

“The Board’s action is symptomatic 
of a deeper problem: Government 
at every level and its decision 
makers routinely disregard laws 
intended to keep public records 
accessible, government activities 
open and citizens informed.” 

 The Arizona Republic, 05.31.15 



A Little Bit About Public 

Records… 

• “Public records and other 
matters in the custody of any 

officer shall be open to 

inspection by any person at all 

office hours.” A.R.S. § 39-121 

 

 



Public Records 

“Any person may request to examine 
or be furnished copies, printouts 
or photographs of any public 
record during regular office 
hours or may request that the 
custodian mail a copy of any public 
record not otherwise available on 
the public body’s website to the 
requesting person.” 

A.R.S. § 39-121.01(D)(1) 

 



Public Records 

 

Griffis v. Pinal County,  215 Ariz. 1, 156 

P.3d418 (2007) (quoting Salt River Pima-

Maricopa Indian Community v. Rogers, 168  

Ariz. 531, 815 P.2d 900 (1991)) says a public 

record is one: 

 “made by a public officer in pursuance of 

a duty, the immediate purpose of which is 

to disseminate information to the public, 

or to serve as a memorial of official 

transactions for public reference”; 

 



Public Records 

• Governing board related e-mails, 
text messages, and any other form 
of electronic communication are 
public records, even if you use 
your personal equipment at home 
or in your car 

• And those electronic records can 
become the basis of a meeting of a 
quorum of the board even though 
you are not all together in the 
same place at the same time 

 



Text Messaging During Meetings 

– No concern re: OML if not texting 

to a quorum 

– But…be mindful of the appearance 
of impropriety/doing business out 

of the public eye and perceived 

lack of attention to meeting at 

hand by members of public present 

at meeting 

 



Text Messaging During Meetings 

• Peoria City Council adopted policy 

which “bans members from using any 
electronic device capable of sending 

messages during executive session or 

a public meeting.” The Arizona 

Republic, Community News, 01.10.14 

(article written by Jackee Coe)   

 



Another Cautionary Tale… 

 

– Glendale City Council was under 
investigation because of an OML 
complaint from the Mayor who believed a 
majority of council members violated the 
law by discussing the deal that kept the 
Coyotes hockey team in Glendale.  
Council member A sent an e-mail to D 
stating that A, B and C had been 
discussing the deal the night before and 
they were all “on board.” Deal with 
Coyotes would have been deemed void and 
require a re-vote if A.G.’s Office found a 
violation of the OML 

 



And Another Cautionary 

Tale 
• failure by Former Corporation Commissioner to 

produce text messages; reasons for failure to 
produce the messages included that they were not 
available through Verizon and the phone was 
thrown out 

 

• On 06.27.15, AZ Republic Columnist Laurie Roberts 
said: 

  “A state regulator regularly sends text 
messages to a utility executive, a pair of utility-
friendly commission candidates and the head of a 
dark-money group suspected of fronting for the 
utility during election season.  He then routinely 
deletes the texts.  Then he deletes his state-supplied 
phone by throwing it away.  Hmmmm.” 
 



And Another Cautionary 

Tale 
• A member of the Corporation Commission later 

suggested that public records requests should 

require a court order 

 

• Laurie Roberts again: 

– “Darn those pesky laws that allow the public to 
see what the heck our leaders are up to…quoting 
Commissioner Burns, ‘The police don’t come into 
your home without a warrant…There’s limitations 
and requirements to be met.’ Roberts’ response: 

 “The Corporation Commission isn’t your home.  I 
believe, technically speaking, it is ours.”  

  AZ Republic, 08.17.15 



Final Thought 

• Remember – there is 

always a Toto willing to 

work hard to pull the 

curtain back to expose 

the Wizard if lack of 

transparency is 

suspected! 

 



Resources 

• OML - A.R.S. §§ 38-431–439; Public Records 

A.R.S. §§ 39-101-161    

www.azleg.gov/ArizonaRevisedStatutes 

• Arizona Agency Handbook, chapters 6 and 7  

www.azag.gov (“Agency Handbook” in search 
bar) 

• Open Meeting Law A.G. Opinions www.azag.gov 

(“Open Meeting Law” in search bar) 

• Arizona Ombudsman’s Office 
www.azleg.gov/ombudsman 

• Arizona State Library, Archives and Public 

Records - www.azlibrary.gov 

 

http://www.azleg.gov/ombudsman
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Julia Z. Smock 
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